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Trafalgar Holding Attempting
To Acquire Japanese Firms

TOKYO—Altracted by the strong growth potential of the Japanese market, Los Angeles-based Trafalgar
Holding Ltd. is seeking to acquire either Minebea Co. Lid. or Sankyo Seiki Ltd,, or both.

Trafalgar's acquisition of an option to buy a 23 percent stake in Minebea brought the United Stales firm
into what could be one of Japan's first hostile lakeovers. Minebea, Japan's largest manufaciurer of
precision ball bearings and a major manufacturer of audio components, keyboards and other compuler
peripherals, had earlier bought 19 percent of Sankyo Seiki, a large electronics manufacturer and maker of
robols and machine Lools. Sankyo Seiki, however, is resisting Minebea's proposal for a merger.

Tralalgar's interest in these
two Japanese firms, according to
Mark Dodge, execulive vice pres-
dent and general counsel Lo the
nolding company, reflects the
tompany's interest in the Jap:
inese markel as a whole. “Japan
5 the second largest capital mar-
«et in the world, and the country
s commilted to liberalizing its
Ainancial market," he said.

Tralalgar, which was founded
.ast year by controversial linan-
ner-Charles Knapp, who had
3een chairman of Financial
corp. of America wntil he
‘esigned last year, has been
nvolved in several domestic
1equisition atlempts lnvuinns
he firm and oil industries, and
10w plans Lo pursue l'utufe
icquisitions bolh here and
ibroad, Dodge said.

He added thal the two Jap-
inese companies have all of the
ey factors that Trafalgar finds
tracuve for acquisition caodi-
lates: undervalued assels, strong

By MYRA PINKIAM and J.D. KIDD

cash fow, strong market posi-
tion, and being an asset-oriented
rather than a service-oriented-
business.

The initial reaction to the
Trafalgar bid also has been one
of resistance, Dodge said, but the
holding company stillis planning
to move forward with the
attempt. “We are serious about
this, since it would mean tremen-
dous growth potential, and we
want Lo be part of it, and not just
as a passive investor,” he said.

No Legal Barriers

There are no apparent legal
barriers standing in the wayof a
hostile takeover of either
Minebea or Sankyo Seiki by
Trafalgar.

But that doesn't mean
Trafalgar has clear sailing
ahead. According to legal and
financial sources inJapan, there
are al least two reasons why a
Trafalgar bid might be unsuc-

cessful. First, saldé&i{}l 1shi-

tumi, an international legal

expert with the firm of Chivoda
KK, a Tokyo law olfice. "The

laws are not [ramed in such a way
25 to allow a loreign tender
offer.” By Japanese |law, the bid-
der must first inform the govern-
ment on its application of the
liming, amount and method it
wishes Lo acquire shares in
another flirm—information
which, Ishizumi says, “cannot be
known until the tender offer
itself if actually made.”

Moreover, any concern which
seeks Lo acquire 10 percent or
more of a listed company must
inform both the Ministry of Fin-
ance and. in this case, the Minis-
try of International Trade and
Industry (MIT]) of its intentions,
and secure both ministries’
approval. Past experience with
foreign bids suggests this
approval will be difficult to
obtan,

(Continued on page 40)
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Greenmail Seen Behind Minebea Takeover Proposal

Conisuned From First Puge
panics and thewr refalive cbscurily aren’t
ety io win over the company's “siable
“sharehplaers,” whe own mare than 31% of
IMinebea secunties. |Siabie siockholder 18
Ithe term used here lor invesiors who don'l
acuively trave and are loyal 103

converiible bonds, 00 yen in Xe-year zero-
coupon bonds and 140 yen in cash for 8 tota)
ol e yen Cien m ithe oller i m
supporied by US. and European Banks,

WHIEN It woe'l aune, Minetea shares clased
31 M0 yen Saiurday on the Tokyo Suek

ACCOFGINE 10 - Minebed's execulive vice
president, |wao Ishiauka, Tralaipar and
Gles plan 19 301 up 3 parinershup In the LS.
10 buy Uhe sHares and hen [0 merge wilh
Minebes. The oller. which comes with a
Now. 4 deadiene. promises incentives for

For each Munebes share, Tralsigar Gles
owpuild pay S50 yen (12550 0 deyrar 10

lﬂnFmay
Mincies's president, Takami Takahashi

— 3 takegver expert mmsell — says the

company will [ight 1o keep s

itheir 2ero-coupon bonds with US. Treasury
isspes. But even these mighl nol provide
Enduph securily, bankers say, bocause L
parnerships’s bonds will mature m yen,
while ihe ‘!rmry‘l are  dallar-

Frday's olfler brought & guck and sharp
response Irom he

“This ofler 15 an msull 10 (Minebea's)
Japanese invesiors.” Eays Mr, Ishiuks,
wio descnbes st oller a3 s wery
Inrealening love leuer.” He oeclings 10 say
what Mincbea's response will be,

He et boing ollered 3 bar-
gain. Only 1% of the Traluipar-Cion bed 1
in cash. And bankers Bave raued questsons
aboul Lhe value of Ibe remasminp K27 The
wierest mie of 1E% wn e cunveriibie

sk i

enopmous,” upmnmwu

mb linance lor Drexel Burnham
Lambert Inc. in Londos.

SUIl Restrictions

Whal's more, expens in Tokyo s3y ihe
oficr w legally wnleasible. Japanese com:
mlmhnaum COMpOralion

rom meTping wilh 3 loreign eniity, they
nr Even i Tralaigar-Gien were o 361 up

& Japancse Subsideary, I8 would run nio
problems. with sull restncuons here (hat
himii convertibie Dund WWsues W under 18%
of paign camul, they £3y.

Desides eitablishang such & subsidiary
couid minnge on 3 postwar Japanese ban
on bolding cumpancs, legal expera Dy,
would 3k involve 3 ballle wilh the Mani-
try of Funance, which niust approve loreign
acquuiuns i Japan of moere Uiin i0% of &
lmicd company s shares. Tne munsiry
would ook askance ul Tralalgar-Glen's con

who docs work jor Minctca. 11 iy stk
arvand for 30 yeurs, they nughi b ket in."

Glen's charman, Terry famsoen, 3 -
yearold lormeer siockbruker's Cierk wie
lavors shoulderbeagih hasr, says be beran
buying Mibctaa warranis mere than o year
ago and enlsied Mr. Knipp's [uppon eari
£r lhin year. Alisough the panncrs now
Claumn heldings eyuivaienl 10 more than W%
of Minctea s shares, Glen ofl icidls athnowt-
edge el mosi ol lhese afc GReserced
warranks, ratler than stock. I would Like
more thaii 335 million (o conver i war-
TANLE D Fyuy.

“What Do They Want®

That has ke somme market parucpants
1o spoculute thal Ihe takeower pller o pus
part of 3 maseurer by Tralaipir and Clen
i et Mitscled 18 bay oul L Stake 31 &
Premuam W“thr,r-nnlvﬁn)a—
Pascse ballbearing company anyway' "
$3y3 3 New York arbilrageur who i3 aciive
wn Minctea. "I think Iy re just innRg 1o
el ihe stake

Mmm 1o Ihe loroirn companies
a3y Mr. Hamaden 3nd Mr, Knapp are bkety
10 presasie Misctes be i laiyers lor ther
wlake 31 aroend 118 vl 3 thare wheh (e
Two men visi Japan luday. (Japanse cor
porauons can’l legally buy her own
Shares.)

Tokyo analysis say Miocbes i @ weli
maniped company (L3l Rl seccesslully
@iversilied 100 lugh-irchnoiogy (ields is e
cenl years SUll. 0 @ ciearly oo e
aclensive, Lagt month, Minetca's baarg of

for & wave of Wesierm-uyic Lakeover bids i
Japas. “This b 3 vanguard Case.” be say3.

Many DusInCLSmen 33y the bippest hut-
die 10 & Compleie lAkrover I8 Jupan's sy
ar butapess cullure, which even new Japan-
e3¢ companies lind Bard 10 crack. “IUs 3
club." says Kany Vehrwini, 3 Toben fyeeeer

app A plan W asur 16 bulinn
yer ia convertible drtesivies W slalie

Bharenalgcrs 10 iwlp lend oll Lhe scquisson
anemp

The dcbemure issed angered Tralalpar
ang Gien. Donald L Reynoids, Tralalgars
CAFCULIVE VICE PrEaiient, Say Ihe pariner:
ship will Lnag suil apaimst Minebes o 0
atwmpts 18 Jurtier diduie WS sieck by
IBSUING PEw SECHTIN
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LAW AND BUSINESS

Hostile Takeovers in Japan

In the summer of 1986, two foreign in-
vestment companies failed in their effort
to take over a big Japanese company. The
Trafalgar Holdings Ltd. of the U.S. and
Glen International PLC of Britain made a
determined attempt 1o acquire Minebea
Co., Lid., a technology concern. The case
is interesting because it has lessons for for-
eign investors who may be contemplating
unfriendly mergers and acquisitions (M&A)
in Japan.

In early 1985, Glen International was able
to acquire convertible bonds and warrant
bonds of Minebea, a $623 million maker
of miniature ball-bearings and electronic
equipment. Subsequently, Glen Interna-
tional purchased about 10.5 million shares
of Minebea on the stock exchange, so that
after full conversion of the convertibles and
warrants it could control about 30 percent
of Minebea’s shares.

In August, the U.S. finance company
Trafalgar Holdings announced it had ac-
quired an option from Glen International
to purchase its current position in Minebea,
Meanwhile, Minebea was making headlines
of its own by proposing a merger with
Sankyo Seiki Manuflacturing Co., Ltd., a
precision-equipment maker. This led
Trafalgar Holdings to say it intended to ac-
quire either Minebea or Sankyo Seiki, or
both.

Minebea quickly took defensive meas-
ures. In September, Minebea issued about
16 billion yen of convertible bonds for pri-
vate placemeni, which il converted would
represent about 8.3 percent of issued
shares. The result would be a diluting of
Trafalgar-Glen’s sharcholding from a
potential 30 percent to 19.5 percent. As
an additional defense, Minebea also signed
a merger contract with Kanemori Co.,
Lid., a kimono and textile maker and a
member of the Minebea business group.

In February 1986, Trafalgar-Glen, a com-
pany formed to carry out the takeover,
filed suit in Japan in protest of the dilu-
tion of its shareholdings and also applied
for a provisional order blocking the im-
pending merger between Minebea and
Kanemori. Two days later, Trafalgar-Glen
filed papers with the Japanese government
seeking permission o increase its share-
holdings to more than 10 percent of Mine-
bea, in effect asking to be allowed to

By Kanji Ishizumi
Attorney at Law

convert its bonds and warrants to equity.

The Ministry of Finance (MOF) how-
ever, found that some 10 percent of Mine-
bea products are defense-related, such as
revolvers for the Self-Defense Forces, in-
dustrial fasteners and aircraft bolts. There-
fore, MOF decided on March 13 to prolong
the decision-making for three months since
the the case involved “national security."

At the end of March, a Japanese district
court dismissed the application by
Trafalgar-Glen to block the merger be-
tween Minebea and Kanemori.

Kanji Ishizumi

In the meantime, private negotiations
resulted in Nomura Securities Co., Lid.
and Daiwa Securities Co., taking over the
resale of the shares and bonds held by
Trafalgar-Glen. The foreign investors had
decided to abandon their unfriendly acqui-
sition attempt.

Minebea used what may be the most
common defense of Japanese companies
under threat of unfriendly takeovers:
namely, to place large blocks of shares in
the hands of stable sharcholders such as in-
stitutional investors or banks. Minebea's
private placement, though a novelty in
Japan, had the same effect. Minebea also
managed to dilute Trafalgar-Glen’s hold-
ing by issuing new convertible bonds.

The merger with Kanemori was sell-
damaging and intended to make Minebea
less attractive to the aggressor. Kanemori’s
product lines were hardly harmonious with
Minebea’s high tech products and, addi-
tionally, Kanemori's sales were sluggish.

The Japanese government's reaction 1o
the case is noteworthy. The relevant law al-
lows the government the discretion to pro-
hibit the purchase of a domestic company
by a foreign investor if ** the national secu-
rity, public order or welfare, or ....the na-
tional economy” could be harmed in
consequence of the transaction,

Because Minebea was producing revolv-
ers for the Self-Defense Forces, industrial
fasteners and aircraft bolts, officials of
MOF informally expressed hesitation. The
decision-making, which normally is
processed within 30 days, was therefore ex-
tended for four months. During that time,
Tralalgar-Glen abandoned its efforts and
settled amicably while making what it said
were “‘substantial profits’ after selling off
its holdings.

The informal and invisible power of
governmental agencies, the so-called ad-
ministrative guidance, is a large factor to
consider when making takeover bids.
Another factor is that Japanese companies
prefer to place their shares in the care of
stable shareholders. However, under
Japanese Antimonopoly law, the prohibi-
tion against acquiring more than § percent
of one company will be legally binding at
thé end of 1987,

A [foreign investor taking over a
Japanese company 10 gain entrance into the
Japanese market should observe two con-
ditions necessary for success: first, the em-
ployees and shareholders of the company
have to be convinced of the merger's mutu-
al benefits; and second, the good image of
the company must not be injured as a result
of the acquisition,

However, Japanese industry has recent-
ly become increasingly interested in M&A.
Banks and securities houses have estab-
lished special M&A research departments.
And the number of members in the M&A
Research Group, which was founded in
July 1985 with 15 companies, now has 50
members. Thus, in spite of difficulties, the
foreign investor should not underrate the
feasibility of M&A in Japan.

Business Tokyo, February, 1987
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Friction in Financial Markets

As part of the move to denationalize
Nippon Telegraph and Telephone (NTT),
the Ministry of Finance recently listed a
portion of its NTT shares on the Tokyo
Stock Exchange and other regional ex-
changes in early February. The buying rush
during the first day of trading made it
difficult to fix an initial price, but it even-
tually reached a record-breaking 1.86 mil-
lion yen per share. The NTT offering was
one of the largest ever made in Japan,
representing over 1% of the total capitali-
zation of the Tokyo stock exchange.

Although financially successful, the NTT
listing has brought a new problem to inter-
national attention. International fund
managers in the United States and Eu-
rope, who are aggressively targeting
Japanese equities for portfolio invest-
ment, are unhappy that non-Japanese
investors are denied the right to pur-
chase NTT shares under Article 4 of the
NTT Corporation Law.

Given the increasing listing of
Japanese shares on foreign exchanges,
and the listing of foreign shares on the
Tokyo Stock Exchange, it is clear that
not allowing foreign investors to take
part in the highly publicized sale of
NTT shares symbolizes the fundamen-
tally closed nature of Japan's capital
markets.

The Japanese government has long
had objections to allowing foreign in-
vestors to hold shares in Japanese cor-
porations deemed important to national
policies. In the revision of the Foreign
Exchange and Foreign Trade Control
Law in 1980, the government specifical-
ly named those companies in which foreign
ownership was to be controlled.

This system of control seems to have
been tacitly accepted, until a case was
brought against the Japanese government
by a foreign investor group which
challenged the prohibition against majori-
ty foreign ownership of these 11 compa-
nies. A Hong Kong investor group,
centered on a company called Newpis Hong
Kong Limited, brought suit in the Tokyo
Circuit Court against the government in an
effort to lift the ban on foreign ownership
of Katakura Industries.

The Hong Kong investors had bought
close to 25% of the outstanding shares of
Katakura, but were prevented from acquir-
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ing a larger portion due to the limit. The
basis of their suit was that, unlike the other
named companies that are engaged in stra-
tegic sectors—such as computers, petrole-
um and pharmaceuticals—that have an
acknowledged national importance, the in-
clusion of Katakura, a major silk spinning
company, had little strategic importance.

Although the legal proceedings lasted
over a year, the Japanese government po-
sition, as could have been predicted,
prevailed. The court decided that it had no
jurisdiction to rule on the legality of the
government’s actions. To put it bluntly, the
court simply threw the case out without
conducting a serious investigation. The im-

portant point, however, is that immediately
after the ruling, the goverument decided to
abrogate the limits on foreign ownership
in these companies, probably because this
was easier than facing an ongoing series of
legal challenges by foreign investors.

Even though the government has elimi-
nated the designated companies list, it
would be wrong to draw the conclusion
that foreign investors today can freely ac-
quire the shares of any Japanese corpora-
tion. In addition to the specific prohibition
against foreign ownership of NTT shares,
there are other general stipulations in the
Foreign Exchange and Foreign Trade Con-
trol Law.

Even though under the current foreign

exchange law the Bank of Japan has only
acted to hold up a few foreign acquisitions
in Japan, the fact remains that foreign in-
vestors are required to notify the bank if
they intend to acquire the shares of unlist-
ed companies, or a minimum of 10% of the
outstanding shares of publicly listed com-
panies.

More specifically, Article 27 of the For-
eign Exchange and Foreign Trade Control
Law still mandates a waiting period of up
to four months between the time of appli-
cation to the bank and the actual acquisi-
tion of the shares in:

1) cases where the transaction may threat-
en public order or create a public
nuisance;

2) cases where acquisition of such
shares may cause serious economic
harm to particular Japanese entities
or to the Japanese economy in
general;

3) cases where foreign investors are
from a country with which Japan
does not have treaties or other agree-
ments governing the acquisition of
shares, and where the Japanese
government recognizes its authority
to amend the conditions, or pro-
hibit, the proposed acquisition of
Japanese companies, in order to as
sure that Japanese investors receive
equivalent treatment.

In practice, therefore, by reserving
the right of approval in such cases
through the issuing of a request to
amend or prohibit the proposed acqui-
sition, the government reserves final
authority over proposed foreign acqui-

sition of Japanese companies.

The rarity of foreign acquisitions in
Japan suggests legal restraints constitute a
considerable psychological obstacle to for-
eign investors contemplating acquisitions
in Japan. With the growing demand for the
repid internationalization of Japanese cap-
ital markets, it can only be to Japan's ad-
vantage to eliminate the remaining bans on
foreign ownership of Japanese equities and
to issue clear and distinctive guidelines for
the regulation of foreign acquisitions.

Attorney Kanji Ishizumi is a principal of

Chiyoda Kokusai, a Tokyo law firm that
specializes in mergers and acquisitions. 0
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INTELLECTUAL PROPERTY

Becmm’ of the fact that dara bases
are a newly-emerged product or
product concept, there are no
specific provisions in the Copyright Act
(Act No 48 of 1970), as amended
(hereinafter referred to as ‘the Act’)
regarding their copyright protection in
Japan. (They are not included in the
non-exclusive list of ‘writings' provided
in Arricle 10.1 of the Act.) Nor has
there been any uniform understanding
among the courts or commentators
regarding their nature or
copyrightability.

In September 1986 the Data Base
Task Force Unit (‘DBTFU") of
Subcommittee VIl of the Copyright
Council of the Agency for Culrural
Affairs, a department of the Ministry of
Education, which had previously
submitted an interim report in
December 1984, submitted its final
report, in which the task force unit
affirms the copyrightability of data
bases. Following the publication of the
final report, more active and specific
discussions than ever have taken place
regarding their copyrightability.

Legal protection of data
bases

In this section, | will first discuss the
copyrightability of the information per
se stored in data bases. Generally,
theses, monographs and summaries
thereof and newspaper and magazine
articles are ‘writings’ as defined in the
Act. By virtue of Article 10.2 of the
Act, however, newspaper articles can
be denied copyright protection only
when they are nothing but reports of
factual information having no
recognisable creativity, such as

INTERNATIONAL BUSINESS LAWYER May 1987

obituaries and personal information
reports. As one can easily see from the
fact that newspaper reports dealing with
one and the same affair usually vary
distinctively from one newspaper
publisher to another or from one
reporter to another not only in the way
of expression but also sometimes in the
message or view which they convey,
ordinary newspaper articles are in most
cases creative works and therefore are
considered to be copyrightable items.
Their summaries, except those
consisting only of their respective ritles,
are also generally considered to qualify
for separate copyright protection. | do
not, however, think that the generally
accepred standard or threshold for
summation of ‘two hundred words or
so', which has no justification
whatsover that | know of, is reasonable.

Factual information per se, such as
numerical dara, the titles of theses,
monographs or magazines or the names
of authors or publishers are not
copyrightable. Numerical data are
nothing but factual information and,
therefore, do not qualify for copyright
protection, no matter how huge the
amounts of money and human resources
invested to develop and compile them.
(These days | have noticed so many of
the corporate clients of our firm

Kanji Ishizumi is an Attorney-at-law
and a member of the Tokyo Bar
Association. He is chairman of the
Intellectual Property Law
Committee of Asia Pacific Lawyers
Association. Chiyoda Kokusai is a
group of experts consisting of
specialists in Law, Patent and
Trademark, Accounting and Tax.

complaining about this disqualification
that | think | should take every
available opportunity to appeal for some
kind of legal protection as trade secrets
to be given to numerical data.) Charts
and diagrams designed to represent,
express, explain or illustrate numerical
data are, however, undoubtedly
copyrightable.

It should be noted thart storing any
existing data or information protected
by copyright in a computer memory is
considered to constitute an ‘act of
reproducing [the existing data and
information] in a tangible form with the
aid of a machine or device' and,
therefore, constitutes copying under the
Act (see Articles 2.1.15 and 21 of the
Act.)

The copyrightability of data and
information stored in data bases is one
question and that of data bases as a
whole is another. Views affirming,
though on different grounds, the
copyrightability of data bases have been
voiced by more than just a few
commentators to date. Dealing with
this problem, the DBTFU has stated in
its final report:

‘It is not enough to determine

whether any data base satisfies the

“originality” requirement based solely

upon what is generally called the

“Test of Selection and a Novel

Combination and Arrangement of

Common Materials" — the test

exclusively applied to determine the

copyrightability of works of

independent editing or compilation
efforts. Rather, we should tum our
thoughts to the basic definition of
the term “writings”, as set forth in

Article 2.1.1 of the Act — “original

works of expression of any idea,

thought or feeling . . ." Their
originality should be determined

Published by the Section on Business Law
of the International Bar Association
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STRATEGY

Self-Serving Stockholders

In Japan as in the United States, it is ax-
iomatic that a company's stockholders pos-
sess the ultimate right to decide its affairs.
By definition, that right is exercised at a
stockholders’ meeting. Though nominally
identical, the real similarity between
Japanese and Amercian corporate structures
ends there. Although Japan has adopted
the trappings of democratic institutions, it
lacks the long tradition of individualism in
which true democracy is rooted. In fact, |
would argue that the same gap between il-
lusion and reality is reflected in the way
corporate affairs are administered through
the stockholder meeting.

A 1984 study showed that only 26% of
the approximately 258 billion common
shares issued by publicly traded compa-
nies in Japan were owned by individual
stockholders. Corporations account for
the remaining 74%. The behavior of
these corporate stockholders, particular-
ly their voting pattern, begs examina-
tion. A recent incident involving large
stockholders in a promising venture
start-up throws an interesting light on
the issue.

Three years ago, a high-technology
start-up company, which | prefer to
leave anonymous, was notably success-
ful in raising venture capital. The start-
up team, headed by an engineer,
managed to raise a total of about 8 bil-
lion yen, a record sum for a Japanese
venture start-up.

Within a year or two, however,
management disputes erupted into a -
major conflict between members of the
start-up team. One faction circulated a
memorandum calling for the chief-
executive officer’s resignation, citing a var-
iety of problems including his alleged lack
of management skill. His supporters in turn
presented their views in a mailing to the
stockholders. The struggle eventually came
to a head and it was decided to hold a vote
at the general meeting of stockholders,
where it would be decided which of the two
factions had the support of the majority of
shareholders.

In any other country, each of the major
shareholding companies would have been
expected to conduct a thorough review of
the opposing claims in the dispute among
the directors; in this case, however, they did
nothing of the kind.

Business Tokyo, june 1987

By Kanji Ishizumi

On what basis then did these stock-
holders prepare for a vote that would de-
termine the future of the company? The
majority of the stockholders stayed true 1o
character, and in a blind herd instinct,
spent their energy not on making up their
minds based on the facts, but on trying to
find out what the largest stockholder was
likely to do, and then line up squarely be-
hind that position. Perhaps the deeply root-
ed prevalence of this lock step approach is
a more suitable subject for anthropologists
or psychologists. But why this behavior has
taken root even in what ought to be the
most rational and calculating business de-
cisions, such as a vote of stockholders,

o

presents a genuine puzzle.

My own explanation of this phenomenon
is as follows. Decisionmaking in Japanese
society is a ‘‘bottom-up” process rather
than the more typically Western “‘top-
down™ approach. Let us assume that cor-
porate stockholders approach a major vote
by using the “bottom-up” approach. The
“bottom” is the employee who drafts the
internal ringisho memorandum, outlining
the company’s reasons for supporting one
or the other of the opposing factions. This
memo is circulated among senior managers
and eventually becomes the formal state-
ment of the company’s position.

Given this procedure, the emplovee
makes certain to word the draft in vague
terms and builds in a variety of excuses and

escape clauses. This way, whatever decision
his superiors eventually take he will not be
held responsible. The most predictable ap-
proach is simply to seek safety in numbers,
by rubber stamping whatever position the
leading stockholder has taken. That every-
one else is in the same boat provides the
most reliable fallback excuse in case things
go wrong.

The leading stockholder, rather than ap-
pearing as the decisionmaker at the stock-
holders’ meeting, makes its intentions
known to the others in private, with the
result that when the vote is taken it appears
to be a landslide.

Where the leading stockholder is also one
of Japan's most powerful corporations,
this blind herd instinct is even more
pronounced. Other stockholders such as
banks and insurance companies inevita-
bly prefer not to make an issue of the
affairs of a small venture company by
voting against and thereby antagonizing
the leading stockholder. The preference
for preserving the appearance of harmo-
ny is deeply rooted, and is often carried
into the affairs of business.

An important implication for the for-
eign businessman, then, is to realize that
the leading stockholder effectively con-
trols the stockholders' meeting. This
does not by any means require the lead-
ing stockholder to have a majority of
the shares. In practice, it simply has to
have more shares than any other stock-
holder, which for most listed and un-
listed companies usually amounts to less
than 10%. To all intents and purposes,
the largest stockholder has the same
degree of control as a majority stockholder.

In closing, it is worth noting how the
vote among the stockholders of the afore-
mentioned venture company turned out. As
expected, all the stockholders, with the ex-
ception of two, voted in line with the posi-
tion of the leading stockholder. It should
be po surprise, however, that the only two
who happened to vote against the majori-
ty position were not Japanese. One was an
American venture capitalist and the other
was a European industrialist.

Kanji Ishizumi is a principal of the Tokyo
law firm of Chiyoda Kokusai which
specializes in corporate mergers and acqui-
sitions.
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Japan’s Use of Hostile Takeovers Abroad
Isn’t Likely to Extend to Domestic Scene

By Kan ScHoENBERGER
And CinesToriige J. CoireLLo

Sraff Reportersof Tik Wars STueeT Jounsai,

TOKYO-Minebea Co., a maverick ball-
bearing manufacturer known for aggres-
sive growth tacties, started plotting an ac-
quisition in 1985 that was heralded as Ja-
pan s:‘:rsl hostile takeover.

1o talk [first] with the executives. If you go
about It in reverse order, things get emo-
tional and don't work out, There’s nothing
you can do about it—it's tradition.”

Little Alternative

Practically speaking, there is‘rarely an
alternative, says Dalwa's Mr. Yamamolo,
Cross-holdings among institutional inves-

Minebea itselfl b
:he m"gﬂ o;“:n unl’rlendlyjltlulmer at-
empl in a rre episode involving an-
other taboo: foreign raiders. Minebea
drove off the alien assault from Trafalgar
Holdings Lid. of the U.S. and Britain's
Glen International PLC.

Nm; Minebea is back to stalking its own
prey. It wanis to acquire all of Sankyo
Seiki Manufacturing Co., the world's larg-
est maker of music boxes, over the ada-
mant opposition of that company’'s man-
agement. Sankyo Seiki won't even talk
with Minebea, its largest stockholder with
18% of shares outstanding.

Still Avoid Hostilitles

The standoff {Hlustrates that, while atti-
tudes about corporate takeovers may be
changing, Japan's corporate culture still
eschews open hostilities that are common-
place in the West. Investment bankers
don’t recall a single merger here in which
both sides didn’t embrace in the end.

Yet Japanese companies are undoubt-
edly gaining sophistication when Il comes
1o aggressive takeovers on foreign terri-
tory. The $550 million purchase of Sun
Chemical Corp.'s graphic-arts division last
year by Dainippon Ink & Chemicals Inc.—
or its recent $473 milllon hostile attemplt on
another U.S. concern, Reichhold Chemicals
Inc.—could herald a new wave,

But at home, corporate behavior re-
mains genteel. Il there is dirty work to do,
it is done by speculator groups that quietly
buy up shares In the market and serve as
Intermediaries.

Actually, mergers aren't uncommon in
Japan; Sanwa Bank counis about a thou-
sand annually in recent years. But acquisi-
tions of listed companies are relatively
few, and successful mergers generally fol-
low years of tight business relationships or
precede a bankruptcy. Tender offers are
allowed under Japan's securities laws, but
since World War II the tactic has been
used only two limes—both Iriendly.
Talk but No Change

“Nobody's sure how you fill out the
form for a tender offer and submit It to the
government,” says Jun Imanishi, head of
Morgan Stanley & Co.’s mergers-and-ac-
quisitions team In Tokyo. “People talk
about a mergers-and-acqulsitions boom hit-
ting Japan, but we haven't seen any dras-
tic changes in the way things are done."

A big damper on such activity is the re-
luctance to abandon traditional social con-
tracts. A company is held in trust to be
passed on 1o the next generation, not sold
for profil. Corporate takeovers are
loathed—and widely described with the
same word used for hijacking: motfori.

As such, [oreign companies shopping
for acquisitions in Japan face major diffi-
culties. Japanese shares are thought to be
overvalued, with average price-earnings
ratios more than triple those in the LL.S.;
the high yen makes buying them even
more prohibitive. (The P-E ratio, the share
price divided by earnings per share for a
12-month period, Is a common way Lo as-
sess a stock’s underlying value.) Even
when enough shares are obtained, the for-
elgn suitor must engage in the delicate,
protracted process of woolng employees
and shareholders.

Chiyoji Misawa, presidest of Misawa
Homes Co. uand one of Japan's most ag-
gressive mergers-and-acquisitions practi-
tioner, says he goes to great lengths to re-
assure people about his good Intentions. He
says he has never fired an employee of a
company he has taken over.

“Simply transfering the stock means
nothing,"” Mr. Misawa says. “The order s

tors and P loyal to management
keep out of circulation the vast majority of
shares outstanding. That is why tender of-
fers aren’t done in Japan, and why Mine-
bea hasn't raised its stake in Sankyo Seiki
in two years, he says.

“Alter a certain point, Minebea just
can't buy up anmy more Sankyo Seiki
stock,” Mr. Yamamoto says. "It isn't for
sale."”

Minebea's gambit may yel pay off,
though. Many takeovers in Japan start out
unfriendly but turn sweet by the time the
deed Is accomplished.

“It starts out with a vicious fight and in
the end you see pictures of the two presi-
dents shaking hands and smiling,” says
Kanji Ishizumi, a Tokyo attorney specializ-

n_MErgers ulsitions. He esil-
males af Teasi every 10 lake-
overs have hostile origins.

Serving as catalysts In many of these
deals are shadowy stock-market specula-
tors called kaishime, or ‘“‘cornering"
groups. They discreetly buy up stock in a
company, often fishing for bargains. The
objective is to drive up the stock price and
sell for capital gains. Often this lakes the
form of greenmail, when a company buys
back stock from an unwanted suitor at a
premium.

Friendly Persuasion

Because companies in Japan are forbid-

den by law from owning their own issues,
managers must persuade friendly concerns
such as financial institutions or other ma-
Jor investors to bail them out. That is how
Fufiya Co., a big confectionary maker, re-
solved a three-year stalemale with a spec-
ulator group In December. Fujiya ar-
ranged to have Fuji Merchant, a related
mpuuy buy back the 47.6% of Fujiya
shares outstanding from a kaishime group,

for about 75 billion yen ($501.5 million).

Sometimes a speculator group will sell
to an putsider, who emerges in the “white
knight” role. Or, a publicity-shy conglom-
erate might recruil a kaishime group to
quietly amass shares on its behalf.

Whether It Is advisable for foreign con-
cerns to play ball with the kaishime groups
is a sensitive question. While the specula-
tors have recenlly become openly identi-
fied with legitimate transactions, they re-
tain the stigma of being associated with
“dirty money,” an underground economy
that evades taxes and launders the profits
of loan sharks.

Even il the indigenous takeover game
isn't fully accepted, there is Increasing
speculation that American-style takeovers
will one day arrive in Japan.

*“The prevailing tides of internationali-
zation can eventually be expected to bring
hostile M&A 1o Japan's shores,” says a
report by Sanwa Bank. “The relentless
trend toward an international borderless
economy will . . require the reconeiliation
of American-style M&A activities with Jap-
anese management practices.”

With the expected boom comes a rush
to provide consulting, banking and legal
services. The field is already getting
crowded.

“The competition s booming, but the
deals aren’t. The whole pie isn't expand-
ing,"" says Morgan Stanley’s Mr. Imanishi.
“But then, you don't need many deals to
be profitable. This is a very lucrative busi-

West German Wholesale Sales

WIESBADEN, West Germany — West
German wholesale sales fell an inflation-
adjusted 1% in the first half from a year
earlier, the government said.
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n every country there are differences be-

tween principles and real intentions, be-

tween systems and their enforcement in
society or between the provisions of the law
and the applications. Japan is no exception.
There are numerous cases where, despite
the provisions of a law, people ignore legis-
lation and the authorities do little to en-
force it.

Examples are legion, but perhaps the
best are the speed regulations on highways
and the prohibition of drinking and smok-
ing by minors.

The same is true of in-
sider trading. The regula-
tion of insider trading in the
U.S. is conducted under
Rule 10 B-5 and Section 16
of the law of 1934, Because
of this, insider trading is
controlled relatively well,
and penal regulations in-
cluding imprisonment are
severely applied to viola-
tors. Nevertheless, on Wall
Street, young consultants of
large investment banks en-
gage in insider trading.

Insiders’ Japan

Insiders
Accepted

Why insider trading is OK in Japan

By Kanji Ishizumi

What is the situation in
Japan? In our country, we
tend to debase Western
laws, by only adopting them
on the surface. I must con-
fess that the law in Japan on

“In our country we tend lo debase Western laws"

Tokyo and Osaka Stock Exchanges, and
the Japan Securities Dealers Association
have agreed that securities companies must
register customers if they are the executives
of issuing companies. The purpose of this
agreement is to offset the lack of provisions
that impose the duty to report insider deal-
ing, under Article 189 of the Securities &
Exchange Law of Japan.

Meaningless Provision

However, for lawyers, the new provision
is totally meaningless for the following
three reasons. First, the
registration is merely a
registration within a secu-
rities company. Second, the
registration is required only
when the nominal person
who made the dealings is an
executive of the issuing
company, and anyone could
evade the registration by us-
ing the names of others, in-
cluding those of relatives.
Thirdly, the so-called
Beneficial Owners in Sec-
tion 16 of the 1934 Law of
the U.S. is not taken into
consideration because the
duty to report is imposed by
the Securities & Exchange
Law.

Allow me to mention my
opinion as a privale person.
My view is that to regulate
insider trading is socially

A'%
insider trading is a case in

point. Article 58 of the Securities & Ex-
change Law in Japan and Article 189 of the
same law are complete translations of Rule
10 B-5 and Section 16 respectively, of the
American legislation. However, since the
establishment of the Securities & Exchange
Law in 1948, there has been virtually no
prosecution for insider trading.

What is the reason for such a discrepan-
cy? The most important point is that the
LS. is, after all, a nation of lawyers, while
Japan is a police state. In the U.S., per cap-
ita, the number of lawyers is 40 times as
great as that in Japan. In order to earn le-
gal fees, many American lawyers diligent-
ly go to the SEC every day, and as soon
as they obtain information about insider
trading, file a class action suit on behalf of
stockholders. Here, you see a very ingeni-
ous system, which is applauded by Con-
gress, as it keeps unemployed lawyers busy,
and polices the market.

Let’s look at the situation in Japan. The
number of lawyers is one-fortieth of the

wn
"~

U.S., and most are very busy. This means
that in terms of law enforcement, lawyers
in.Japan can hardly play the role of pri-
valte policemen. Police in Japan are oc-
cupied with the investigation of criminal
offences such as murders, burglaries and
kidnappings in order to uphold the repu-
tation of Tokyo as the safest city in the
world. They are not keen on investigating
economic crimes. Nevertheless, owing to
police efforts, the citizens of Tokyo enjoy
extraordinarily safe urban lives.

A second reason for the discrepancy is
the defects in the system. According to Sec-
tion 16 (a) of the American 1934 Securities
Exchange Act, company executives have 1o
report any transfer of their shareholdings
to the SEC. Article 189 of the Securities &
Exchange Law of Japan does not have such
provisions. The lack of this stipulation has
allowed covering up of much insider trad-
ing. Owing to the internationalization of
securities dealings and the increase of in-
sider trading in the U.K. and the U.S_, the

100 expensive. This means
that there can hardly be a balance between
the social cost required to strengthen the
regulation and the maintenance of the
credit of investors in relation to the stock
market. It is undeniable that stock markets
are inherently tinged with gambling, and
in Japan, all of society is extremely insen-
sitive 1o information secrecy. Moreover,
promotion of entrepreneurship is necessary
for the growth and revitalization of the
Japanese economy. From this viewpoint,
it would be the greatest incentive for found-
ers and owners of enterprises to exert their
entrepreneurship, if they could promptly
pursue capital gains in the stock market by
using information from their own enter-
prises. Therefore, | believe its desirable to
leave the insider trading regulations in
Japan as they are. There should be a differ-
ence between one's principle and one’s real
intention. If Americans commit insider
trading on the Tokyo Stock Exchange, |
think they should be punished by the ap-
plication of American law. 0

Business Tokyo, August 1987
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