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INTELLECTUAL PROPERTY

Because of the fact that data bases
are a newly-emerged product or
product concept, there are no
specific provisions in the Copyright Act
{Act No 48 of 1970), as amended
(hereinafter referred to as ‘the Act’)
regarding their copyright protection in
Japan. {They are not included in the
non-exclusive list of ‘writings’ provided
in Article 10.1 of the Act.) Nor has
there been any uniform understanding
among the courts or commentators
tegarding their nature or
copyrightability.

In September 1986 the Data Base
Task Force Unit (‘'DBTFU’) of
Subcommittee VII of the Copyright
Council of the Agency for Cultural
Affairs, a department of the Ministry of
Education, which had previously
submitted an interim report in
December 1984, submitted its final
report, in which the task force unit
affirms the copyrightability of data
bases. Following the publication of the
final report, more active and specific
discussions than ever have taken place
regarding their copyrightability.

Legal protection of data
bases

In this section, 1 will first discuss the
copytightability of the information per
se stored in data bases. Generally,
theses, monographs and summaries
thereof and newspaper and magazine
articles are ‘writings’ as defined in the
Act. By virtue of Article 10.2 of the
Act, however, newspaper articles can
be denied copyright protection only
when they are nothing but reports of
factual information having no
recognisable creativity, such as

INTERNATIONAL BUSINESS LAWYER May 1987

obituaries and personal information
reports. As one can easily see from the
fact that newspaper reports dealing with
one and the same affair usually vary
distinctively from one newspaper
publisher to another or from one
reporter to another not only in the way
of expression but also sometimes in the
message ot view which they convey,
ordinary newspaper articles are in most
cases creative works and therefore are
considered to be copyrightable items.
Their summaries, except those
consisting only of their respective titles,
are also generally considered to qualify
for separate copyright protection. I do
not, however, think that the. generally
accepted standard or threshold for
summation of ‘two hundred words or
50", which has no justification
whatsover that I know of, is reasonable.

Factual information per se, such as
numerical data, the titles of theses,
monographs or magazines or the names
of authors or publishers are not
copyrightable. Numerical data are
nothing but factual information and,
therefore, do not qualify for copyright
protection, no matter how huge the
amounts of money and human resources
invested to develop and compile them.
(These days 1 have noticed so many of
the corporate clients of our firm

Kanji Ishizumi is an Attorney-at-law
and a member of the Tokyo Bar
Association. He is chairman of the
Intellectual Property Law
Committee of Asia Pacific Lawyers
Association. Chiyoda Kokusai is a
group of experts consisting of
specialists in Law, Patent and
Trademark, Accounting and Tax.

Published by the Section on Business Lawjj
of the International Bar Association ‘

Kanji Ishizami
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complaining about this disqualification
that I think I should take every
available opportunity to appeal for some | P
kind of legal protection as trade secrets ;
to be given to numerical data.) Charts
and diagrams designed to represent, ;
express, explain or illustrate numerical ‘[
data are, however, undoubtedly %
i

copyrightable.

It should be noted that storing any
existing data or information protected
by copyright in a computer memory is 7
considered to constitute an ‘act of ¢
reproducing [the existing data and "'
information] in a tangible form with the‘
aid of a machine or device’ and, ;
therefore, constitutes copying under the ;;
Act (see Articles 2.1.15 and 21 of the |
Act.) ) !

The copyrightability of data and !
information stored in data bases is one |
question and that of data bases as a I
whole is another. Views affirming, [
though on different grounds, the !
copyrightability of data bases have been 1
voiced by more than just a few ¢
commentators to date. Dealing with |
this problem, the DBTFU has stated in |
its final report: r

‘It is not enough to determine i

whether any data base satisfies the |

“originality” requirement based solely |

upon what is generally called the ;

“Test of Selection and a Novel i

Combination and Arrangement of |
Common Materials” — the test :
exclusively applied to determine the &
copyrightability of works of ;
independent editing or compilation
efforts. Rather, we should turn our
thoughts to the basic definition of
the term “writings”, as set forth in
Article 2.1.1 of the Act — “original %
works of expression of any idea, ;:
thought or feeling . . .” Their

originality should be determined
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